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Identity, Recognition, Rights or What Can Hegel Teach Us
About Human Rights?

CostAas DouziNnas*

Rights play a crucial role in shaping identity by organizing the
recognition of self by others and by legal and social institutions. For
Hegel, legal rights lead to an abstract type of recognition based on the
universality of the law. The concreteness of the person, alongside the
respect bestowed by legal recognition, calls for the acknowledgment of
honour and esteem. Human rights move in this direction, by validating
both the similarity of claimants with abstract humanity and their
difference and uniqueness. But law’s necessary generality cannot meet
the demands for the full recognition of the postmodern self with its
polymorphous desires and its complex struggles for recognition as a
unigue individual.

HEGEL'S THEORY OF RECOGNITION

The voluminous literature on rights has paid scant attention to the role legal
rights play in constructing identities. Legal philosophers discuss classifications
of rights, the internal consistency of rights discourse, the social effects of rights
or the goods rights guarantee. But on the subjective side, the operative
assumption is that rights express, uphold, and guarantee pre-existing
characteristics, their task typically being to promote free will. The
characteristics, elements, and traits of human personality exist prior to rights
and other public institutions, which are treated as tools facilitating the public
expression of pre-formed and complete selves. These assumptions are part of
liberal theory’s impoverished view of the subject as a closed and monological
entity and, of the social bond as an atomocentric collection of individuals
whose relations to each other are external, superficial, and interest-driven.
The shortcomings of the liberal theory of rights have been attacked from
many perspectives and in particular by American critical legal scholars.
Critical academics have faced some difficulty in reconciling their
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occasionally scathing theoretical critique of rights with the practice of
radical lawyers who, consistentlyand often successfully,mobilize rights
discourseto protectthe underprivilegedand oppressedThis conflict has
been in strong evidencein the writings of critical race theorists and
exemplifiedin PatriciaWilliams’s statementhat rights are ‘a symbol too
deeplyenmeshedn the psycheof the oppressedo losewithout traumaand
much resistance’. In seeingrights as ‘symbols’ which have important
psychologicaleffects, Williams invites us to abandonthe liberal theory
which approachesights as externalto the self andto examinethe waysin

which rights are ‘enmeshed’in the psyche.lt is possiblethat by changing
focus and emphasizingthe constitutive role of rights in building human
identity, the apparentconflict betweencritical theory and practice will

disappear.

For rational naturallaw, the tradition that led to the greatdeclarationsf
right of the eighteenttcentury,humanrightsaim to acknowledgeandprotect
the centralandimmutablecharacteristic®f humannature.Theseattributes
may differ from philosopherto philosopher,from the need for self-
preservationn Hobbesto rationalfreedomandmoral responsibilityin Kant,
but their uniform and absolutecharactermakesthem universal,establishes
the priority of rights over duties,and determineghe contentof legal rights.
While this approachhas a number of followers in moral and legal
philosophy, particularly amongstcontemporarysocial contractariansthe
social theory of subjectivity owes more to Hegel's critique of Kant's
conceptionof morality and of the personas separatérom othersand the
world. Indeed,the theoriesof recognition,centralto identity politics and
communitarianpolitical philosophy and, as misrecognition,to Lacanian
psychoanalysisaredirect descendentsf Hegel’'sunderstandin@f identity-
formation. The first part of this essayaims at introducing the conceptof
recognition by placing it within the generalframework of the Hegelian
dialecticbeforemoving to an examinationof its specificlegal elementsand
of its contemporaryrelevancefor humanrights.

Kant's Critiques gave philosophicalexpressiorto the modernobsession
with the separationbetweensubjectand object and betweenself and the
world. Hegel's main task was to heal this rift andto reclaim the unity of
existenceThe early Germanromanticshadtried to overcomethe separation
by successivelyrioritizing oneor the otherpole. Hegel'sanswerwasmore
radical: the split wasinternalizedand historicizedand the fragmentationof
modernitywasseennot a catastrophéut asa necessargtagein the odyssey
of spirit or reasontowardsits own self-consciousness:or Hegel, thought,
consciousnessand the spirit are active forces, caughtin a continuous
struggle,in which the spirit fights its own alienationin the externalworld,
recognizebjectified existenceasits own partial realization,andreturnsto

1 P.Williams, The Alchemyof Raceand Rights(1991) 165.
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itself through its negation, acknowledginghistory as the processof its
gradualrealization.

People,institutions, art, work, morals,religion, and all aspectf social
existencdollow asimilar trajectory.The strugglebetweerprinciples,forces,
andforms of life moveshistory forward. Its dialecticalcharactemeanghat
in eachof its concentricstages,a force or institution and its underlying
principle is ‘sublated’, both negatedand retained by its opponent.The
institution of family, for example,and its central value of care for its
membergreatedasuniqueindividuals,is transcendeé- both preservedand
overcome-— by that of civil societywith its emphasison formal relations
amongstlegal personstreated as abstractright-holders. The dialectical
absorptionand overcoming moves the historical processin a spiral-like
fashiontowardsthefinal stagethestateof ethicallife or Sittlichkeit Thekey
oppositionof modernityarenot catastrophiconflictsthereforebut dynamic
expressionof the ongoing struggle which defines existence,determines
humanconsciousnes@&nd makeshistory the processn which the spirit (or
reasonyealizesitself ashistory’sunderlyingprinciple. Fromthe perspective
of thefinal stageor the endof history, the spirit looks backandseeshistory
not as a randomsequencef eventsbut as the unfolding of a progressive
trajectory leading to the overcoming of conflict. Philosophy follows a
paralleltrajectory,eventuallymergingwith thefirst, which graduallycomes
to recognizethat history is the incarnationof reason.

When Hegel turned to the normative field, he argued,againstKant's
moral and legal formalism, that freedomand ethical life are intrinsically
linked. In ethicallife, thefinal stagethatenteredhe historicalscenewith the
modernstate morality andlegality arefinally reunitedinto anorganicwhole
and becomethe state’sinstitutional manifestation. All previousnormative
systemsfrom the Greekcity-stateso theabsolutemonarchywith its limited
legal protectionswere partial stationson the roadto thefinal reconciliation
of ethicallife. Subjectivitytoo, Hegelbelieved,is createdhrougha struggle
amongsipeoplefor thereciprocalrecognitionof their identity. This struggle
led to socialdivisionsandhierarchieswhich culminatedin the creationof a
classof mastersand of slavesandonly with the modernovercomingof the
master/slaveelationshipcanthe completehumanpersoncometo life.

Hegel'sPhilosophyof Right presentshe movemento reason’shistorical
incarnationas a tripartite progresswhich assumesexplicitly legal form.
Abstract,formal right givesway to the morality of Kantianism(Moralitét),
which is finally transcendedy ethical life. In the first stage,rights have
formal existencebut no determinatecontentand legal personality,the key
organizingconceptexistsonly in the abstractLaw andmorality expresshe
immediateandundifferentiatedunity of universalprinciplesand,asaresult,
humanwill is freebutits only actionis to relateselfto itself andthuscreatea

2 G.W. Hegel, Philosophyof Right (1967,tr. T.M. Knox).
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personwho lacksconcretecharacteristicand doesnot relateto others.This

abstractioris thelegal subject,a purelogical cipher,whoseonly roleis to be

abstractsupportof universalnormsandonly quality, to possessegal rights

and duties. ‘Man’ is a legal subjectbut the kernel only of an embodied
humanbeing.

The passagefrom formal right to morality involves the incomplete
differentiationand concretizationof the abstractsubject.At this stage,the
personstandseforetheworld andbecomeswareof heror his freedomand,
gradually,the bareuniversalityof legal personalityandformal right develop
into individual subjectivity. The personnow realizesthatnot only sheis free
to act on the world throughher rights but that freedomis her essenceThe
recognition emerges when, in relating to herself as the bearer of
universalizablerights, she discoversan inner spaceof freedomand moral
responsibility. But the good, the universal end of ethics, cannot remain
internal to consciencejt mustbe realizedin the world. Kantian moralism
howeverdoesnot allow the inner life of good intentionsand the world to
communicate. The moral conscience,with its universalism and cruel
disregard for human emotions and needs and, universal freedom, the
authenticform of the good, face eachother astwo alien and unconnected
forces.Humansmustact accordingto universalmaximsbut the categorical
imperative createsan abstractmorality which hasno contentand cannot
provide concreteguidance.lts commandis to follow and apply the empty
form of the universal. As the young Hegel showed,any maxim can be
universalizedwithout contradictionand anything can be justified in the
abstract If theabstraciegal personis the kernelof the concretehuman the
Kantian subjectis its external-onlyshell. To move from that to the unique
individual, the ‘concreteuniversal’,legal mentality mustbe complemented
with emotionalcare.

Formal right and abstractmorality are finally absorbedgcancelled,and
transcendeth thethird momentof Sittlichkeit Theabstracgoodandhuman
consciencewhich were kept apartfrom the world by morality, now come
togetherand are realizedin the actionsof concreteindividuals. Unlike the
coercivelaw of Kantianfreedom ethicallife is theliving goodpractisedand
experiencedy eachcitizen. This living law constrainssubjective opinion
and caprice® with minimum needfor externalsanctionsand makesvirtue
‘reflectedin theindividual character® Autonomybecomeseal only whenit
is embodiedn political institutionsanduniversallawswhich give contentto
reasonshapeour personality andgive substancéo our moralduties.Unlike
the abstractuniversality of right andthe formal subjectivity of morality, in
ethicallife ‘right andduty coalesceandby beingin the ethicalordera man

3 G.W. Hegel,Systenof Ethical Life (1802—3)andFirst Philosophyof Spirit (1805-6)
(1977,tr. H.S. Harrisand T.M. Knox) and Natural Law (1975,tr. T.M. Knox).

4 Hegel,op. cit., n. 2, p. 105.

5 id, pp. 107, 109.
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hasrightsin so far ashe hasduties,and dutiesin so far ashe hasrights.®
Ethical life integratesthe universal and the particular, makes freedom
concrete unitessubjectand object, is and ought, contentand form. This is
thenthe movementof the spirit in history: from right to morality to ethical
life in the domain of morals and from family to civil societyto statein
institutions. The progressis full of internal and externalcontradictions,of
conflicts turns and tribulations which are gradwally absorbedin the
inexorablemarchof the spirit towardsits own self-consciousness.

Hegelfollowed a similar approachwhenhe turnedto the examinationof
the person.What makeshis analysisof particularinterestto critical legal
theory is that legal forms and institutions play a crucial role in shaping
personality.For Hegel, relationshipshetweenself and other are crucial for
the constructionof both self and of community. The self is not a simple,
stableentity fully identicalwith itself which, onceformed,thengoesinto the
world and builds relationswith othersfrom a position of self-sufficiency.
While Descartesand Kant had presentecdconsciousnesas a solitary entity
confronting the outside world, Hegel insists tha self is constituted
reflexively andis radically dependenbn the action of others.The struggle
for recognitionis the key ethicalrelationshipor the main form of practical
intersubjectivity Moral conflicts, personaldisputesandsocialantagonisms
are partial expressionf this struggle,which createsthe agreementsand
reciprocity necessaryfor the socialization and the individuation of the
subject. My identity is constructed through the recognition of my
characteristicsattributes,and traits by others,both other personsand what
we may call, following Lacan,the Big Other,the varioussocial and legal
institutions which determinethe parametersof our existence.Lack of
recognitionor misrecognitiorundermineshe senseof identity, by projecting
afalse,inferior or defectiveimageof self. This acknowledgemertf the vital
contributionothersmaketo the constitutionof selfreconcilesus (or alienates
usin caseof non-recognitioh with the world. In this senserecognitionis a
modeof socialization.But the other’'srecognitionof my identity makesme
alsoawareof my specificity anddifferencefrom all othersandthushelpsmy
individuation.

Hegel'sstartingpointis thatthe egoasself-consciousneds a creatureof
desire.Desirerevealsa fundamentalack in the subject,an emptinessn the
self that must be filled throughthe overcomingof externalobjects.Desire
makesmerealizethatl ammissingsomethingo be completeandmakesme
awareof my differencefrom the object,the not-1. Behindall typesof desirea
deepdialecticis at work: embodiedhumanlife dependdor survival on the
externalworld and,asaresult,partof the selfis alwaysoutsideitself andthe
othernes®f objecthoods alreadylaunchedn self. Hegel’sphilosophyaims
to integrateall aspect®f socialexistencen a historicalmarch,presenteds

6 id., p. 109.
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therealizationof spirit, which overcomeslienationandunitesthe humanity
andthe world, the finite andthe infinite, freedomand fate. Humanhistory
movestowardsa ‘total integrity’,” in which the oppositionbetweenself and
otherwill havebeenovercomeandthe externalreality which determinesus
containsnothing alien or hostile. Integrity will be achievedonly when our
dependenc®n the externalworld is dialectically negated,jn otherwords,
whenhumanityis at homein its environment.

For Hegel, self createsitself in a continuousstruggleto overcomethe
foreignnessof the other. The immediateself suffersfrom the delusionof
self-sufficiencyunderwhich the differencefrom othersis absoluteandmust
be negatedthrough the arrogationof absolutesovereignty.The other is
treatedasinferior andinessential pf lesservalue and importancethan self.
Indeed,the first reactionof the desiringself whenfacedwith the otheris to
seekimmediatesatisfactiorandhealthe split betweensubjectandobjectby
negatingthe object. The desirefor food, for example negateghe otherness
of the foodstuff by eatingit. But once hungerand desireare met, self is
thrownbackto hisillusory self-identity,which doesnot differentiatehumans
from animals.Humandesireis not addressedowardsan object, however,
but towardsanotherself-consciousnesd.he next stepfor self is to accept
that he dependson the otherbut to keepthe relation betweenself and other
external. The two consciousnessdaiow they needthe other’s desireand
recognitionbut believethatthey canforgo or forceit throughthe exclusion,
marginalizatioror subjugatiorof the other.Heredesireis totally narcissistic,
the otheris only the foil in a questfor unreciprocatedorestige,typically
evidentin the relationshipbetweenmasterandslave.

Mutual recognitionis the third step, which completesand overtakesthe
first two. Now the otheris acceptedboth in her identity and her difference
from self and, as a result, self discovershimself asintegrally relatedto the
other.The other’srecognitionanddesireallows selfto seehimselfreflectedin
anotherself andcreatea nexusof links anddependenciethataffectall aspects
of both selves.Recognitionworks if it is mutual. | must be recognizedby
someond recognizeas human;l mustreciprocalyy know myselfin another.
Whenfull mutualrecognitionoperatesthe two selvesstandin a relationship
in which the self-understandg of each passeghrough the other and the
relationshipof eachto the otherdependon the self’s self-relation.

Recognition is both a phenomenologyof identity and a theory of
knowledgel canonly becomea certaintype of personjf | recognizein the
otherthe characteristicef thattype which arethenreflectedbackontome. |
cannotchangemyself thereforewithout changingthe other and changesn
the other who standsin recognition of me change the self too. As
epistemology,recognition, by assumingthe object to be anothersubject,
turnsknowledgeinto a procesof cultural mutuality andexchangeandself-

7 C. Taylor, Hegel (1977) 148-50.
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knowledgeinto self-explorationand self-controlthroughthe understanding
of the other.

Liberal philosophy, however,in its attemptto glorify the individual,
denies our dependenceon the world, artificially erasesthe traces of
othernessand imaginesself as identical with itself. The illusion of self-
identity hasbeenpromisedin a numberof ways.Law promotegheideathat
self standsat the centreof the world, fully in control of himself, clearabout
his motivesand in possessiomf his rights, which allow him to enterinto
instrumentalrelations. The delusion of self-identity is only a palliative,
however,for the painful but inescapableealizationthat we dependon the
otherandaredeterminedyy the outsideworld. Full self-consciousrssis the
‘unity of oneselfin one’s other-being’.ldentity embracesboth being for
oneself and being for anotherand is achievedby acceptingself as the
‘identity of identity and non-identity’® The self-conscioussubject,created
throughthe other’sdesire retainsthe separatiorfrom the otherasonepartof
his identity and recognizeshimself both in the otherandin his difference
from her.In this senseself-consciousnedmth negateghe split betweerself
and other and preservest. The self can never be self-identical: he is an
amalgamof self and othernesspf samenesanddifference.

Identity is therefore dynamic, always on the move. It is an ongoing
dialoguewith others which keepschangingtheimageothershaveof myself
and re-drawing my own self-image. Significant others, parents, close
relatives,intimate partners,and friends are the primary interlocutors.This
dialogical constructionof identity through the (mis)recognitionof others
extends to further interlocutors, from the secondary audience of
acquaintancesnd colleaguesall the way to strangersin the streetwho
fleetingly but crucially becomecollaboratorsfoesor victims, in our struggle
for recognition.But while recognitiontakesthe form of a conversationthis
is a ‘distorted’ dialogue, the oppositeof the Habermasiarfideal speech
situation’ betweenfree and equalspeakersWhenaspectof my self-image
are not recognizedby others,the conversatiornturns into an often violent
conflict, typically in the caseof hatespeechandhatecrime.

Our ‘dialogue’ with the Big Otherof legal and socialinstitutionsis even
morelimited. It usuallytakesthe form of a monologuein which aspectof
self arerecognizedr not. Our ability to negotiate o answerbackor to ask
for greateror different recognitionis restrictedif not non-existent.An
influential presentatiorof the recognitiongiven by the law hasbeenoffered
by Louis Althusser in his essay ‘ldeology and Ideological State
Apparatuses’®. Althusserdescribeshe way subjectsidentify themselvesas
a kind of ideological calling or ‘interpellation’. He allegorically usesa
commonstreetscenejn which someonggoesabouthis businessvhenheis

8 G.W. Hegel, The Phenomenologgf Spirit (1977,tr. A.V. Miller) 140.
9 L. Althusser,'Ideology andldeological StateApparatusesin Lenin and Philosophy
and other Essaysed. L. Althusser(1971,tr. B. Brewster)127-88.
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suddenlycalled from behind. As the personturns aroundand seesthat a
policemanis calling him, he acceptsthe terms by which he is hailed,
respondsHere | am’ andstops.In sodoing, he occupiesthe placeascribed
to him by the personifiedaw andidentifieswith thedistortedrecognition(as
asuspecta criminal, a subject)offered° Ideologicalsubjection recognition
andidentificationarelinked in this allegoricalscenewith thelaw: the subject
turnsto facethe law, alignsitself with its commandsandthis way acquires
his identity. But we canliteralize the story: the law is not just a symbolfor
socialinstitutionsandtheir ideologicaloperationbut their first andforemost
expressionl havediscussectlsewherehow the free legal subjectdepends
for his or herexistenceon a relation of subjectionor submissiorto the law.
This subjection was presented in medieval political theology as a
relationshipbetween'a sublimuschosento commandand subditi, who turn
towardshim to hearthe law’.** In modernity,subjectionis internalizedand
gives rise to the senseof freedom. From this perspective,the typical
subjectionto the law takesthe form of a personhailed by the police officer
who turnsaround,recognizeghat he is calledto his identity, and responds
like any goodlawyerwho understandpolice powers,'Here | amofficer but
| havemy rights and your powersare limited.’

Legal recognitionas subjectionmust supplementthereforethe Hegelian
tale of interpersonalreciprocal recognition. Without this corrective, the
sophisticationof dialectics remains inadequateand can be criticized for
excessivedealismandlack of historicalsensitivity, thevery criticismsof neo-
Kantian legal philosophy from which Hegel departed.To this extent, this
essayis the first part of a wider argument:? It concentratesn interpersonal
relationsandthe contributionrights maketo the projectof identity formation.
Legal andhumanrights are the institutional tokensof our identity, important
weapons in our struggle for recognition. Recognition helps establish
interpersonalbonds and build individuality through sociality; rights are
bargainingchipsin our negotiationsof identity. But the dialogueof the socal
partnersin which we contributeto the constructionof the identity of self and
othertakesplacealwaysagainstthe monologueof legal subjection.

LEGAL RECOGNITIONAND PERSONALITY

Law is a major contributor to the social processof recognition. Legal
recognitionis oneof the threemain forms of mutualacknowledgementhe
middle stagebetweerlove andethicallife or solidarity. All threeareethical

10 For commentaryon Althusser’sclassicaltheory of ‘interpellation’ seeS. Zizek, The
SublimeObject of Ideology (1989) 1-2 and throughout,and J. Butler, The Psychic
Life of Power(1997)ch. 4.

11 C. Douzinas,The End of HumanRights (2000) ch. 8, at 218.

12 Thesecondpartof The End of HumanRightsis an attemptto understandhe process
underwhich freedompresupposesubjectionto the law.
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waysof recognizingthe otherandcreatingself; they help constitutedifferent
typesof identity. But theyarenot mutually exclusive Hegelclaimsthateach
is associatedwvith a different historical and institutional stage:love with
family, legal recognitionwith the pre-welfarestatebourgeoissocietyof his
time, and full recognitionwith what he calls the ethical state. From the
viewpoint of the subject,however,theseare overlappinglayersof the self.

First, love. Its primary terrainis the family. In a loving relationship,the
lover negateshis isolation and independencéut regainsa richer and more
nuancedselfthroughhis partner.In aloving relationshipthe selffindsin his
lover both himselfandthe otherandfinds the otherin himself. Furthermore,
eachseeshimselfthroughthe eyesof the otherand understandshe partner
throughthe sameideasand emotionshe usesto reflect on his own motives,
desires,and actions. Similarly, family membersare in a state of mutual
dependencynd affection and recognizeeachother as concretepersonsas
mothersdaughter®r sonswith concreteneedsanduniquedesires\We arein
a continuoudialoguewith our loved ones,maginedor real,andthis creates
our senseof uniquenessPowerplays a part in theseconversationsto be
sure, typically when our interlocutor is the father. But the metaphorof
conversatiorngives a senseof the centrality of the other’s presencedn the
constitutionof self. This combinationof autonomyand community, which
lies at the centre of identity formation, can be sustained however,only
amongstthe membersof small and closely-knit units.

Legal recognition could not be more different. It is the effect of the
operation of a legal systemwhich enforcesequally the universalizable
interestsof all. Legal personalityis both a stateof beingand a stagein the
history of political and legal institutions.In existentialterms, it expresses
self's ability to removeitself from family, social and cultural background,
from all determinationghat makeit a concretehumanbeingandto become
abstractjndeterminatelt appearsifirst, in the Romanconceptf the persona
andbecomedully realizedin the bourgeoissocietyHegel observedaround
him in nineteenth-centurgsermany.As The Philosophyof Right putsit,

[p]ersonality begins not with the subject’s mere general consciousnessf

himself as concrete and in some way determined, but rather with his

consciousnesef himself as a completelyabstractegoin which all concrete
limitation andvalidity arenegatedandinvalidated.In the personalitytherefore
thereis knowledgeof the self asan object. .. purely identical with itself.*®

Legal personality is a type of recognition based on the minimum
commonalityof people.It placesthe individual:

in the form of universality,that | am apprehendeds a universalperson,in
respectof which all humansare identical. A human being counts simply
becauséhe is humanandnot becauséneis Jew,Catholic, Protestanterman,
Italian, etc1*

13 Hegel,op. cit., n. 2, para.35.
14 id., para.209.
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The personalityof legal rights is therefore'thin’, an ‘empty unit’, a ‘mask
only of character’. The legal person negatesall the contingenciesof
existencerace,sexuality,colour or religion and acquiresan individualistic,
negative,and private conceptof self. The negationof what makesself real
opensthe possibility of negatingothersandof creatinga sphereof privacy,
wherethe personis free to actwithout externalimpositionsandto rejectthe
offers and advancesf others.The will of the legal personis negative;it
relatesto othersthroughexcludingthem.

Legal personalitycomesto existencewhen private right becomesthe
basichuilding block of the modernlaw andsocietyandreplaceghe ethical
unity of family life with its exact opposite,subjectivefreedom.The law
expressethe universalelementof freedom andright, the subjectiveelement
of law, allows legal persongo cometogetherin exchangessales,andother
dealswhich externalizetheir freedom.

[M]an is recognizedandtreatedasa rational being,asfree, asa person;and
the individual, on his side, makes himself worthy of this recognition by
overcomingthe naturalstateof his self-consciousnesmdobeyinga universal,
thewill thatis in essenceactualitywill, thelaw; hebehavesthereforetowards
othersin a mannerthatis universallyvalid, recognizingthem— as he wishes
othersto recognizehim — asfree, aspersons®

Personalfreedom, the great achievementof modernity, releasedthe
individual to pursuehis interestsn a way that ‘the universaldoesnot attain
fulfillment or validity without the interest,knowledgeand volition of the
particular.™® Every belief system,tradition or ideology mustbe posited,it
mustbecomethe objectof reflectionandadoptionby people,openingitself
to the form of the universal.But in the absenceof the ethical links that
characterizéhe family, the universalandthe particularstayexternal:people
cometogetherout of needand are united superficially in their difference.
Private interest, the difference of eachfrom the others,definesthis as a
societyof conflict andcompetition.The othersarea meansonly to our self-
interest.‘Civil societyis universalegoismand reciprocal exploitation ...
personsarerelatedto eachotheronly in anexternalor contingentmanner.’

But how do legal rights contributeto the processof recognition?The
exampleof property and contractcan help us here. The possessiorand
enjoymentof property enablesthe abstractpersonalityto acquire specific
characteristicsto objectify itself.

Theselfasabstracwill claimsto be essentiateality, but the existenceof
external things, that is, objects, and our dependenceon external reality
contradictghis. The self, therefore needgo appropriateexternalobjects— it

15 Hegel, quotedin A. Honneth,The Strugglefor Recognition(1995,tr. J. Anderson)
108.

16 Hegel,op. cit., n. 2, para.260.

17 R. Williams, Hegel's Ethics of Recognition(1997) 233.
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mustown property.The selfbecomegparticularizedandconcreteratherthan
abstractthroughownership. Potentialitybecomesactuality *8

Propertyis anecessarynomentin the strugglefor recognitionbecauséhe
desire for objectsis one aspectof the desire for others. When | take
possessionf anobject,| externalizemyselfby placingmy will in thatobject
and so in the world. My will stopsbeing abstract;it takes determinate
existence But simple possessiolis contingent,alwaysthreatenedWithout
recognition by others, possession cannot become actual and offer
satisfaction.This is what the propertyrights achieve.Othersrecognizemy
rightsin my possessiown conditionthat! alsorecognizetheir property.My
propertyis securethroughthe universaloperationof the legal relationship.
Propertythereforeleadsto a form of interpersonakecognition,a type of
intersubjectivity achieved through the medium of the object; others
recognizeme by acknowledgingand respectingthe existenceof my will
in thething. The mainaim of propertythereforeis to constitute'subjectivity
asintersubjectivitythroughthe mediationof objectivity’. Propertyhelpsthe
recognition of legal personality in a dialectical processin which an
individual is recognizecby someonéhe or sherecognizesslegal subject®

Respecfor the rights of othersandthe recognitionof abstracthumanity
thatunderlinegpropertybecomesoncretan contract. The exchangeof offer
andacceptanceallows the two wills to cometogetherandcreatea common
will, which leadsto the passingof the object. Recognitionnow movesfrom
the universalhumanityof abstractight to the concreteembodimentsf will,
the exchangedbjectsof the contractualrelationship.The possessiorand
enjoymentof propertyidentifiessubjectandobjectfor anothersubjectwhile
alienation the third elementrealizesthe free will of the abstractpersonand
turns her into a concreteindividual through the recognition of another
alreadyrecognizedas subject.In the legal universethat Hegel describes,
propertyis a pre-conditionof the recognitionof others.Theright to property
is the right to haverights andto be recognizedasa (legal) person.Lack of
assetsnot only leadsto poverty and material hardshipbut also excludes
peoplefrom universalityandthe recognitionit bestows.

Contractrepresentghereforethe minimum recognitionoffered by legal
relations. The property contract symbolizesthe birth of the subject. In
conveyancing,the contractorsnot only exchangeobjects but they also
recognizeeachother as separateand free and as possessorsf rights and
duties— in andthroughthe contractthey constituteone anotheras subjects.
We desireobjectsnot for their own sakebutasmeando the desireof andfor
otherpersonsSubjectivityis hereconstructedgymbolicallyandthe property
contracthasalittle bit of magic.Thecontractorgyettheir objectof desirebut
on top they receivesomethingmore than they bargainedfor: they become
recognizedthey achievethe true desireof the other.

18 J. SchroederThe Vestaand the Fasces(1998) 34.
19 id., p. 23.
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But even this more concrete recognition of conveyancingremains
rudimentary and defective. Contractual convergenceis contingent and
transient.The otheris notrecognizedasa uniqueindividual but asanowner,
asa legal personexternalizedn his property.lt is asif peopleexistonly in
andthroughtheir property.Similarly, the contractuarelationshipis negative
and impoverished:freedom can be expressedonly through negatingthe
advancesf the other. Furthermore pncethe contracthasbeensignedand
theexchangeompletedthe contractorgeturnto their previousstateof non-
recognition, their identity reverts back to its pre-contractualstate, their
fleeting and superficial reciprocity disappears.People convergethrough
propertyrights out of calculationand self-interest.Privaterights havevery
little to dowith principle andeverythingto do with utilitarian calculationsof
unrelatedand often antagonisticpersonalities.Rights presentthe self in
things andthings becomethe bearersof the attributesof personality.Their
greatestichievementin organizingrelationsamongststrangersis alsotheir
greatestlimitation. The lack of interestin the concretenes®f the other
facilitatesrespecfor their dignity, the universalattributeof humanity.But at
the sametime, private rights keepthe two selvesseparateandindependent,
their reciprocaleffect superficial,a surfaceeventof no lastingconsequence.

The main function of rights thereforeis to help establishone part of the
recognitionnecessaryor the constitutionof afull self. Theimperativeof rights
is to bea personandto respecbthersaspersonsin recognizingrights,thelaw
givesthe persondignity andby upholdingcontractst makesdignity actualin
the world. The interpersonalrelation of right offers recognitionof what is
universalin everyparticularanda desirefor the mostabstractform of law.

We can concludethat the recognition of rights has three components.
Rights presupposa universalisticlegal systemunderwhich peopleextend
respecto eachotherbecausehey arelegal personsawareof the lawswhich
createand protect rights. Secondly,the recognitionof the other as legal
personis the effect of the fact thatsheenjoysfree will, moralautonomyand
responsibility, and possessedegal rights. This type of recognition is
typically called respect(f)or human dignity.?° Finally, legal recognition
leadsto self-respectthe realizationthat I, too, am capableof moral action
andthat, like others,| amanendin myself. Humandignity, self-respectand
respectfor othersare synonymouswith the ability to makemoral decisions
andto raiselegal claims. As Feibergputsit:

respectfor persons... may simply be respectfor their rights, or that there
cannotbe the onewithout the other. And whatis called ‘humandignity’ may
simply be the recognizablecapacityto assertclaims?!

20 ‘Right is therelationof humanbeingsinsofarastheyareabstracpersonsThataction
is contrary to right that doesnot respectthe humanbeing as a person,or which
infringesuponits freedom.This relationshipis . . . negativein thatit doesnot require
that somethingpositive be grantedto the other, but only that he be allowedto be a
person.’Hegel quotedin Williams, op. cit., n. 17, p. 137.

21 J. Feinberg,Rights, Justiceand the Value of Liberty (1980)151.
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Havingrightsis nothingmorethanthe symbolicexpressiorthatoneis equal
in his or herfreedomwith everyoneelseor, whatamountgo the samething,
thatoneis alegalsubject?? If, accordingto Bob Dylan, to be outsidethe law
youmustbehonestaccordingto Hegel,to bein thelaw, to be a subject,you
musthaverights.

THE FAILINGS OF LEGAL RECOGNITION

Right as a relation betweenpersonswho recognizeeach other in some
attribute or characteristicis createdin the processof recognition.Private
rights, in particular,leadto the recognitionof the other as anotherperson,
someonecarrying weight in his or her abstractcapacityfor freedom.But
from anotherperspectiveJegal rights form a repertoryof acceptableand
availableforms of recognitionin a particularsocietyandage,a collectionof
waysin which institutionsare preparedo acknowledgepublicly someand
not other aspectsof identity. Legal rights thereforehave a dual role. As
elementsof our patrimony, as partial recognitionsand expressionof our
identity, they becomekey componentsn our negotiationsandstrugglewith
others,crucial aspectsof interpersonakelationsand public expressionof
inter-subjectivity. But rights also form a key component of social
recognition:they expressthe social and political balanceof power which
often promotesdistortedversionsof self and misrecognitionsof identity.
Legal rights are the interfacebetweenthe intersubjectiveand the social or
between conversationand subjection. As legal rights, they expressthe
disciplineof law, socialdeterminationjmposition,necessityAs legalrights,
they are gambitsin the dialogueof recognition,ways of presentingself to
others,aspectof our opennesso the world 23

Dialectic betweenself-image,the recognition of othersand social and
legalacknowledgmenieadsto the endlesgroliferationof rights.New group
rights are claimedwhentheir claimants’strugglefor recognitionfails, when
the self-imageof anindividual or group mismatchedhe identity the current
state of the law allows them to project. Rights claims are the result of
inadequater defectiverecognition.Hegeldiscussedhreedeficienttypesof
recognition;the first existsbetweenmastersand slavesthe secondappears

22 From a naturalistperspective Jacquesvaritain comesto a similar conclusion:The
dignity of thehumanperson?lhe expressioimeanmothingif it doesnot signify that,
by virtue of naturallaw, the humanpersorhastherightsto berespectedis the subject
of rights, possessesghts’. (J. Maritain, The Rightsof Man and Natural Law (1951,
tr. D. Anson)65.)

23 CharlesTaylor in ‘The Politics of Recognition’(in Multiculturalism, ed. A. Gutman
(1994)25—74)assumeshat socialconversations free andequalandasaresultloses
the aspecof powerandsubjectionso centralto the operationof law andthereforeof
rights.
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in the criminal activities of thieves and fraudsters,while the third is
encounteredn poverty.

The origins of the masterand slave dialectic must be soughtin the
observatiorthat when self desireda thing, it did not do sofor its own sake
but in order to make anotherself recognizeits right to that thing and
thereforeits existenceandsuperiority.But asa multiplicity of desiregdesired
to be sorecognizedtheir actionturnedinto a war of all againstall, where
everyselfis a beingfor itself and every otheris a beingfor the other. The
universal struggle for recognition had to stop, before it led to global
annihilation.Hegelassumeshat one of the combatantsnustbe preparedo
fight to the end, to placehis freedomand recognitionhigherthan survival
and risk his life. At that point, the other who valuessurvival more than
freedomacceptsis superiorityandsurrendersThe onewhoriskshis life for
prestigebecomesmaster,the other slave. The slave has subordinatechis
desirefor recognitionto that for survival. The slaverecognizeghe master
but the masterdoesnot recognizethe slave,he treatshim asnon-personan
object. This is the typically deficient processof recognitionbecauseit is
unequal:one party recognizeghe otherbut this is not reciprocatedlt is this
type of non-recognitiornthat legal rights negate.

Legalrecognitionis fundamentallyopposedo the inequalityof slavery.
The function of property rights is preciselyto establishthe minimum
elementof universality necessaryor the full and mutual recognition of
identity. But legalrecognitionsuffersfrom a differentdeficiency:thelegal
person is far too abstract and the law offers an insufficient
acknowledgemenif concretehumanity.The inadequateespecigenerated
by law motivatesthe criminal, and crime, incredibly, facilitatesthe move
from abstractright to morality and eventuallyto the ethical state.Let us
examinethe respectivepositionsof the two protagoniststhe criminal and
the victim.

A thief may be stealingto meetunmetmaterialneedsBut in the gameof
recognition,crime represents& much biggerstake.The ‘universalwill’ (the
legal system with its abstractlegal relations and rights) coercesthe
‘individual will to powea’ (the particularity and conaeteness of the
individual) who usesthe crime to bring forth thosepartsof his personality
not yet recognizedby the establishedegal order. The criminal may be
offendedby the abstractiorof the legal rule andthe disinterestediniformity
in its application. To paraphraséAnatole France,the law in its majesty
punishesquallyrich andpoorfor stealingbreadandsleepingunderbridges.
Insult may alsobe the resultof the promiseof formal equality followed by
the lack of the materialconditionsnecessaryor the realizationof rights. It
may befine to fight for the universalright to free speectandpress put for a
starvingfarmerin a developingcountry the right to readthe Timesis not
likely to be consideredcentralto his family’s well-being. The essenceof
criminality is therdore the crimind’s demanl to be recognized and
respectedas a concreteand unique individual. The criminal is the first
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real humanbeing, someonevho understand$iow the universalworks and
who attacksthe law for its inadequateecognition®*

On the side of the victim, legal rights have two kinds of concentric
effects:the theft negateshe owner’sentitlementto his or herpropertybut it
alsonegateghe wider recognitionofferedby thelaw. Victim andthief make
two differentclaims:the damageor lossaffectsthe property-owneipartly in
his or her externalattributesand partly in his or her dignity. The thief's
desirefor recognition,on the other hand,makeshim or her negatelegality
altogether.But the violence of the conflict teachesthe partiesimportant
moral lessonswhich help the law move forwards. Law’s abstractionand
formalismis shownasatype of disrespecthatcalls for greatersensitivityto
social context and individual needand desire. Another type of disrespect
steans from law’s privilegng of formal procedure over the maerial
conditionsof life andcalls for a movetowardsgreatersubstantiveequality.
At the sametime, the criminal's attack on legal relations and on the
recognitiontheysupportalertspeopleto their dependencen communityand
its institutions,makesthem desirethe universalas universal.Crime reveals
thatright is not just externaland subjectivebut a necessarypreconditionof
community,that it mustbecomeuniversaland objective.

Law’s formalism becomeghe ontologicalmotive for its negationby the
criminal, and one would expectthat in turn crime would contributeto the
dialecticalovercomingof formal legalism.But Hegeldid not take this step.
The mostcompletetype of recognition,Hegeldiscussesis honour.Honour
resultsfrom membershimf corporationsguilds,tradesor professionsThese
mediatinginstitutions ‘treat the individual in all his particularity not as a
mere particular, but as a universal.>®> Honour is now bestowed not
immediatelyfor what oneis, asin antiquity or in the family, but for what
one does,through membership training, and recognitionby one’s estate.
Whenhonourincorporatesand overtakesabstractiegal personality the self
becomescomplete,it acquiresdeterminatesocial status.But the reverseis
alsotrue: a personwithout honouris derided,scornedhumiliatedby others
and,asa result, his or her own self-imagesuffers.

Thusin the corporation’sconcernfor particularity the ethical elementreturns
in civil society... The family is the first level [of ethicallife] in substantial
form. The corporationis likewise an ethical society,but onethatis unlike the
family in thatit no longer hasnatureand naturalrelationsfor its basis.The
memberof a cooperativeexist in and throughit. On the one handthey are
activefor themselvesandon the otherhandthey promoteandfurtherin their
endandintention a universal,namelythe cooperativeitself.2®

24 ‘The criminal is the first humanbeingin Hegel'sphilosophyof right ... becauséne
“injuresright asright”’, M. TheunisseniThe Repressedhtersubjectivityin Hegel's
Philosophyof Right’ in Hegeland Legal Theory eds.D. Cornell, M. Rosenfeldand
D. Carlson(1991)27.

25 G.W. Hegel, Vorlesunguber die PhilosophedesRechts(1983) 205.

26 id., pp.201-2.
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In therecognitionof honour,peoplepursuetheir self-interesto the extent
thatit is consistenwith that of othermembersLegalrelationsare sublated
into mutualrecognition,in which individualsunderstandhemselvessfully
dependenbn eachotherand,atthe sametime, asfully uniqueandparticular.
Self finds itself in the other and finds the otherin self. Ethical existence
unitesthe universal(the stateandits law) andthe particular(the citizen of
legal recognitionand honour).But this sublationof universaland particular
takes place only in the limited environmentof guilds and professions,
typically in Englandin the Inns of Court. For the vastmajority who cannot
be raised to the dignity of ‘concrete universal’ through corporate
membershipthe overcomingof the recognitiondeficit of legal relationsis
neitherpromisednor signposted.

It is this difficulty that Axel Honneth,a Habermasiarcommentatorof
Hegel, tries to correct in his major work, The Struggle for Recognition.
Honnethargueghatthe strugglefor recogntion is the key ethicalrelationship
or the main form of practicalintersubjectivityin the Hegelan system Moral
conflicts, personaldispues,andsocialantagonismare partial expressns of
this struggle which createshe agreemets andreciprocity necessaryor both
the socializaton andthe individuaion of the subject.My identity is theresult
of therecognition of my characteristis by another This acknowledgmentof
the othea’s vital contributin to the constitutionof self exposesself to the
action of the universalandreconcilesherwith the world. At the sametime,
the identity createdthroughthe other’'srecognitionmakesme awareof my
specificity and differencefrom all others.This consciousnesof uniqueress
turnsthe subjectagainstthe world and re-kindlesantagonism

Since,within the frameworkof an ethically establishedelationshipof mutual
recognition, subjects are always learning something more about their
particular identity, and since, in eachcase,it is a hew dimensionto their
selvesthatthey seeconfirmedthereby,they mustonceagainleave,by means
of conflict, the ethical stagethey have reached,in order to achievethe
recognitionof a moredemandingorm of their individuality . .. the movement
of recognitionthat forms the basisof an ethicalrelationshipbetweensubjects
consistan a procesf alternatingstagef bothreconciliationandconflict.?’

Honneth,following the fashionableschoolof communicatve ethics, sees
conflict asaneffectof normativepressureandpersontity asthe outcomeof
normative investmens. But this overinflation of normatvity is seriausly
disappointd by Hegel's approachto legal relaions. While the Hegelian
edifice is inexorably moving in all its particdars towardsthe final historical
stage,Hegeldid not proposea new type of legal recognition for Sittlichket.
Honnethadmitsasmuch: Hegel‘congruesthetranstion to a state-basetégal
systemquite scheméically, as Kant had alreadydore in his Rechtséhre.?®
The ethical approachto legal recogntion seemsto fail at its most crucial

27 id., p. 17.
28 Honneth,op. cit., n. 15, p. 55.

394

© Blackwell Publisherd_td 2002



moment, precisey when the expectaibn has beencreatedthat the earlier
partial andformal conceptios of law andrights would be transcende by a
more inclusive ethic of care. Without that move, legal relationsand rights
remain at their Kantian stage and formulaion and are open to Hegel's
devastatingeritique >® To redressthis problem,Honneth suppementsHegel
by introducing a third type of recognition, which he calls solidarity. A
personalitybasedon solidarity hasall the elementf legalrecognitionbut, it
additionally enjoys social esteem, the recognition of its particular
characteristicand qualities devebpedwithin its group and community. A
societybasedn solidarity introduceseconome andsocialrightsinto law and
attemptgo mitigatelegal formalism by addressingeal social needsandlife-
histories. For Honneth, German social-democracy is the closest
approximatiorto Hegel'sethicalstat andcanachievethefinal andcomplete
recognitionof persmality. We will examinetheseclaimsin thefinal part.
Poverty, finally, completesthe inadequacyof legal recognition. Hegel
argued that the necessaryinequalities of capitalism lead inevitably to
extremepoverty and social conflict. A society of riches must provide for
those inescapablyreduced to slave-labourand unemployment.This is
becausdack of assetsn a societybasedon propertymakesthe poor feel

excludedandshunnedscornedpy everyone .. Self-consciousnesgppearso
be driven to the extremepoint whereit no longerhasany rights, and where
freedomno longerhasany determinateexistence .. Becausehe individual's
freedomhasno determinateexistence the recognitionof universalfreedom
disappears?

This formulationis of greatimportance.The abstractright to property,the
potentialto hold property,doesnot offer adequateecognitionif, asaresult
of its non-actualizationthe personcannotsupporthis or her basic needs.
This leadsto a secondvalorizationof theft:

Life, asa totality of ends,hasa right in oppositionto abstractright. If for
example life canbe preservedy stealinga loaf, this certainly constitutesan
infringementof someone’property,but it would be wrong to regardsuchan
actionas commontheft3*

The abstractright must become concrete, the potential actual, for the
recognitionof rightsto work. Povertyleadsto lack of recognitionby others
anddeprivesthe poor of respectBut the harminflicted is evengreater.The
poor recognize themselvesas free beings, but their material existence
radically negatestheir senseof self-respect.As a result, they feel torn

29 MargaretJaneRadinreachedhe sameconclusionin relationto Hegel'sapproachto
the person,which is ‘the sameas Kant's — simply an abstractautonomousentity
capableof holding rights, a device for abstractinguniversal principles, and by
definition, devoid of individuating characteristics.’(M.J. Radin, Reinterpreting
Property (1993)44.)

30 Hegel,op. cit., n. 25, pp. 194-5.

31 Hegel,op.cit., n. 2, para.127.
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betweeninside and outside, betweenthe universalityof personhoo@ndthe

contingencyof exclusionthey experience'The poormanfeelsasif hewere
relatedto an arbitrary will, to humancontingency,andin the last analysis
whatmakeshim indignantis thatheis putinto this stateof division through
sheerarbitrariness®* The universaland the particular have beensevered.
The poor personis placedin the position of a radical particularity whose
existenceis challengedand excludedby the universal.This is the typical

harmof defectiverecognition:a split betweersomeone’self-imageandthe

imagethat socialinstitutionsor othersprojectuponthat person.

HUMAN RIGHTS AND RECOGNITION

Theseare the harmsthat the law both commitsand tries to heal, through
humanrights. Indeed,we can approachthe humanrights movementas a
continuingeffort to negatethe inadequacie®f legal recognition.Civil and
political rights, the first generationof humanrights, lead to a very similar
type of recognitionto that of propertyrights. The right to the freedomand
securityof the persontherightsto fair trial, political participation,andfree
speechare expressionsof the universal dignity bestowedto personson
accountof their humanity. In this senseall legal rights are humanrights
sincetheir basicactionis preciselyto extendabstracrecognitionandrespect
to all. The main and quite substantialcontribution of the modernlegal
systemis to extendthis type of recognitionfrom private right and inter-
subjectivemorality to the public domain>?

But the recognitionimplied in civil andpolitical rights goesfurther than
the respectandself-respecinvolved in ordinarylegal rights. Communityis
both the backgroundand effect of recognition.New rights createnew ways
of being in common and push the boundariesof community. The main
consequencef the early declarationsof naturaland humanrights was to
reduce domination, the non-recognition typical in the master-slave
relationship.Thosegiven the civil and political rights of citizenshipwere
recognizedas equalnot only in formal legal relationsbut also as regards
political power.Political rights,in particular,expresghe mutualrecognition
of citizens as citizens; they recognizethe constitutiverole of recognition
itself. Participationis the prime form of political rights,andin this senseall
rights can be seenas political rights, as an extensionof the logic of
participationto areasof activity not hithertopublic>* But self-determination

32 Hegel,op. cit., n. 25, pp. 194-5.

33 Indeedall positivelegal systemsall codesand statutescreaterights and dependfor
their operationon the existenceof legal personownersof suchrights.

34 The psychoanalyticabpproachacceptsthe subject-formingrole of the otherand of
rights but is muchmore scepticalaboutthe contributionof rights to the creationand
expansiomf community. SeeDouzinas,op. cit., n. 11, chs.11 and 12.
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wasinitially restricted,asto subject,to white, maleproperty-ownerand,as
to scope,to public life. The political history of the last two centuriesis
markedby the strugglesto extendthe recognitionof citizenshipto excluded
groupsfrom poor mento womento variousminorities and non-nationals.

But formal political equality, like propertyrights, hasbeenaccompanied
by oppressionthe denial of self-developmentvhich takesvarious forms
such as economic exploitation, social marginalization, cultural worth-
lessnessand violence®® Here the law suffers from two defects: first,
formalism,the lack of concernfor the materialcircumstanceshatallow the
realizationof rights (the defectrevealedin poverty).Secondly,abstraction,
therecognitionof a non-substantiak thin personality(the defectattackedn
crime and redressedthrough honour). Both are instancesof defective
recognition, of a public image that seriously mis-matchespeople’s self-
image.Dominationcalls for greatemparticipation,oppressiorfor substantive
equality. Taken togetherthey aim to combat the inadequaciesof legal
recognition. Self-determination requires the expansion of democratic
decision-makingrom politics to otherareasof sociallife. Self-development
requiresthe expansiorof the principle of equality,from the formality of law
and decision-makingtio an ever-increasinghumberof substantiveareasof
sociallife, suchasthework-place ,domestidife, theenvironmentandsoon.
Recognitionnow movesfrom the formal and universalto the different and
specific, thosecharacteristicsvhich make peopleunique.

We can pursuethis analysisin relationto all importantdevelopmentsn
humanrights. The struggledor political rightsandfor theintroductionof the
universalfranchiseaimedat removingthe non-recognitionbetweenmaster
andslavefrom public life andextendingcitizenshiprightsto groupssuchas
the poor,womenor ethnicminorities.Similarly, theright to self-governance,
which characterizedhe decolonizationprocessof the 1950sand 60s, and
prefaced the main human rights documentsof the periodf® extended
collectivepolitical recognitionfrom the excludedgroupsof the metropolisto
whole nations and ethnicities in the developingworld. In other cases,
citizenshiprights wereexpandedo newareasWorkers’rights extendedhe
principle of participationto the shopfloor andto someaspectf industrial
managementConsumers’rights enlargedthe decision-makingbodiesin
educationhealthand other public utilities. Eachextensionenlargedeither
the numberof peopleentitledto decideissuesof public concernor theissues
opento thelogic of public deliberationand decision.

Citizenshipis the local expressiorof universality.Political rightsemerge
out of the destructionof traditionalcommunitiesandthe underminingof the

35 .M. Young, Justiceand the Politics of Difference(1990)56.

36 ‘All peoplehavethe right of self-determinationBy virtue of that right they freely
determinetheir political statusand freely pursuetheir economic,social and cultural
development This is the first article of both the civil and political rights and the
economicsocial,andcultural rights Covenantadoptedoy the United Nationsin 1966.
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pre-modernbody politic and theserights, in turn, acceleratedhe process.
Mutual recognitionhas movedfrom the relationsof love and care which

predominantlycharacterizedhe pre-modernworld to legal recognition,to

the constructionof identitiesthroughrights. If citizenshipis the essencef

universality,if communityparticipationturnsthe abstractegal personinto a

socially recognizedself, its essenceés negative.lt negateghe closingdown

of the political spaceand ‘sustainsthe moment of disembodiment;the

groundlessnessind the dislocation of power constitutive of democratic
practice.®” But as Marx insisted, political community and citizenshipare

both the recognitionof the universality of rights and of their denial, since
rights supportandare supportedn turn by the inequalitiesof economyand

culture. Secondly,citizenshipis a limited universality which is exhausted
within the confinesof the nation-stateand excludesthe non-citizens,the

foreigners,enemieswithout and within.

Using Iris Young's terminology, we can argue that the negative
universalityof political rights addressethe problemof dominationbut not
of oppressionOppressiordeniespeople’sability to decidewhatis the best
life-plan for themanddepriveshemof the necessaryneando carryit out. It
doesnot allow its victims to be recognizedasconcreteanduniqueselves;it
preventsthe fulfiment of their aspirationsand capacities:® Economic
exploitation of the metropolitan poor through unemployment,breadline
wages,poor health,and casualizationpr of the developingworld through
unequaltrade and crippling debt underminesand eventually destroysthe
possibility of self-developmentWhendaily survivalis the orderof the day,
all aspirations for social improvement or cultural expression are
extinguishedThe oppresseaannotenjoy or evenaspireto the Aristotelian
eu zein the good and completelife that allows their personalityto flourish
andbe recognizedn its complexintegrity.

THE PARADOX OF IDENTITY AND RIGHTS

Can legal recognitionbecomethe full recognitionof concreteidentity as
Honneth argues?The great achievementof legal rights was preciselyto
abstractall predicatesand create the personwithout determination.As
species existence, the ‘man’ of the rights of man appears without
differentiation or distinction in his nakednessnd simplicity, united with
all othersin an empty naturedeprivedof substantivecharacteristicsThe
universal‘man’ of the Declarationsand Conventionsis an unencumbered
man,human,all too human.As speciesxistenceall menareequal,because
they shareequally soul and reasonthe differentia specificaof humansBut

37 J. Bernstein,'Rights, Revolution and Community’ in Socialismand the Limits of
Liberalism ed. P. Osborne(1991)113.
38 See,generally,A. Gewirth, Self-Fulfilment(1998).
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this equality, the most radical elementof the classical Declarationshad
limited valuefor ‘non-propemen’ (thatis menof no property)or for women
andwasdeniedaltogethetto thosedefinedasnon-humangslaves colonials,
andforeigners).

The contemporanconceptof humanrights hasmoveda long way. Social
andeconomicaights,afew rightsfor gaysandlesbianssomefor womenand
children, for minorities and indigenouspeoplepromiseto fill the abstract
legal personand to constructa strong recognition. But can we have a
consistentconceptof (human)right that transcendghis minimum state of
recognition that legal rights give? To answer this question we must
analytically distinguishbetweenthe strugglesfor the adoptionof newrights
andindividual claimsfor recognition.Let us startwith grouprights.

Using the terminologyof semiotics,one canarguethat the ‘man’ of the
rights of man or, the ‘human’ of humanrights functions as a floating
signifier. As a signifier, it is just a word, a discursiveelementthat is not
automaticallyor necessarilfinked to any particular signified or meaning.
On the contrary, the word ‘human’ is empty of all meaningand can be
attachedo aninfinite numberof signifieds.As aresult,it cannotbefully and
finally pinneddownto any particularconceptionbecauset transcendsind
overdetermineshemall.®° But the ‘humanity’ of humanrightsis not justan
empty signifier; it carriesan enormoussymbolic capital, a surplusof value
and dignity endowed by the Revolutions and the Declarations and
augmentedby every new struggle for the recognition and protection of
human rights. This symbolic excessturns the ‘human’ into a floating
signifier, into somethingthat combatantsin political, social, and legal
struggleswant to co-opt to their cause,and explainsits importancefor
political campaigns.

To have human rights, which in modernity is synonymousto being
human, you must claim them. This claim attachesa demandfor social
recognition or legal protectionto the floating signifier. A new right is
recognizedif it succeeds$n fixing a— temporaryor partial — determination
ontheword ‘human’,if it manageso arrestits flight. This processs carried
out in political, ideological, and institutional struggles.Typically diverse
groups,campaignsand individuals fight in a numberof different political
cultural and legal arenassuch as public protest,lobbying or test-casesto
havean existingright extendedr a newtype of right acceptedThe creative
potential of languageand of rhetoric allows the original rights of ‘man’ to
breakup and proliferateinto the rights of workers,women,gays,refugees,
andsoon.

For the new claim to succeed,the claimants must assertboth their
similarity and difference with groups already admittedto the dignity of
humanity; they must appealboth to the universaland the particular. First,

39 For a useof the psychoanalyticatonceptof ‘overdetermination’in political theory
seeE. Laclauand C. Mouffe, Hegemonyand SocialistStrategy(1985).
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similarity; the new groupclaimsthatit shareghe abstractcharacteristicof

humannature,thatit is a valid sub-groupof humanitywhich shouldenjoy
shareddignity and equality of treatment.Equality, despitethe assertionof

Declarationsand Constitutions,is not given or obvious. It is a political

constructasHegelandMarx arguedtypically expressedhroughthelaw, as
Kant saw. In this sense,equality before the law acquiresits concrete
meaning:it hasnothing‘natural’ aboutit. If anything,the main claim of the

liberal-democratictradition is that it can transcendsocial differencesand
accidentsof birth and constructequality againstnature.Rights-claimshave
thereforetwo aspectsan appealto the universalbut undeterminedtharacter
of human nature. Secondly,the assertionthat the similarity betweenthe

claimantsandhumannature,simply, admitsthemto the surplusvalue of the

floating signifier and groundstheir claim to be treatedon an equalfooting

with thosealreadyadmitted.

Second, difference. The shareddignity of legal personality and the
communityof citizenshipareinadequateecognitionsof concreteidentity. |
am a legal personand citizen but, more importantly, | may be a man or
woman, straightor gay, black or white, English, African or Greek, Tory,
Labour or anarchist,married or divorced, a teacher,miner or poet, an
immigrant, refugeeor staunchpatriot,a Northerneror Southernera drinker,
raveror teetotaller But the claimsto differenceandthe recognitionof plural
culturalidentitiesarenot happycompanion®f liberalism.As Amy Gutmann
put it

one reasonablereaction to questionsabout how to recognizethe distinct
cultural identitiesof membersof a pluralistic societyus that the very aim of
representingr respectinglifferencesn public institutionsis misguided. . . an
important strand in contemporaryliberalism ... suggeststhat our lack of
identificationwith institutionsthat servepublic purposesthe impersonalityof
publicinstitutionsis the price thatcitizensshouldbe willing to payfor treating
us all asequal,regardlesof our particularethnic, religious, racial or sexual
identities*°

The law, asHegelargued,is drawnto the sameandthe universalandis
ill-equippedto accommodatelifference.This is the reasorwhy the subjects
of human rights have no female gender,and sexual orientation is not
recognizedas an unlawful ground of discrimination in human rights
instruments.Difference remains a contestedground in liberal codes of
human rights; social, economic,and cultural rights are commonly ring-
fencedwith statementshattheyareinferior to civil andpolitical rights,non-
justiciable, aspirationsonly, ratherthan hard rights. Humanrights-claims,
therefore involve a paradoxicaldialecticbetweeranimpossibledemandor
universal equality, initially identified with the characteristicsof western
man, and an equally unrealizableclaim to absolutedifference.Becausahe
natureof western,white, affluent man cannotsubsumeunderits universal

40 A. Gutmann,Introduction’ in Multiculturalism, ed. A. Gutmann(1994)4.
400

© Blackwell Publisherd_td 2002



aspirations,the characteristicsand desiresof workers, women, racial or

ethnicgroups,andsoon, the claimsto specificworkers’,women’sor ethnic

rights arises. When they succeed, universality becomes a horizon

continuously receding before the expansionof an indefinite chain of

particulardemandasedn the particularityof the group?* But this success
is always provisional and reversible,as the logic of liberal law tendsto

prioritize the universalover the generaland the sameover the different.

The argumentfor women’srights, for example,involvestwo apparently
antagonisticclaims: both that ‘women are like men’ and that ‘women are
different from men’. Women have beeninvisible to humanrights for too
long, initially becausehe femininewasseenasan inferior statethatdid not
deservethe full dignity accordedo humanity.But the admissionof women
to the statusof humanity(the actionof similarity) without respondingo the
demandsof differenceis equally problematic.It assumeghat by simply
extendingthe rights of the representative®f humanity (white, well-off
males)to womenexhaustgheir claim. But asthe feminismof differencehas
cogentlyargued,the universality of rights necessarilyneglectsthe specific
needsand experiencef women?? The concernsand claims of women
cannot be subsumedunder the universal entittementsof human nature,
preciselybecausehe feminineis the differencefrom equalizinghumanity.
Domesticand internationallaw have had great problemsin accepting,for
example the specialnatureof domesticrapeor of rapeand sexualassaults
during war. The non-criminalizationof marital rapewasthe result of non-
admissiorof womento the statusof the universal As aresult,thelaw treated
women as inferior to men, as their property which could be subjectedto
brutal abusewith impunity. The non-inclusionof rapein war amongstthe
crimes against humanity was, on the contrary, the result of the non-
recognitionof the differenceof women.The standardorovisionsof criminal
law protecting universal bodily integrity from assaultsare considered
adequateprotectionsfrom sexualviolence. The specialtraumaticeffect of
sexual abuseis discountedand sexual violence equatedwith general
violence,underminingthe magnitudeof the offencesteepedn male power
andfemaledegradation.

In the strugglefor rights, the rhetoricalrusesof similarity anddifference
can be usedto promote the most contradictory objectives. A claim to
differencewithout similarity, can establishthe uniquenessf a particular
groupandjustify its demanddor specialtreatmentut, it canalsorationalize
its socialor economicinferiority. Aristotle wrote that‘'somemenarefree by
natureand someare slaves. .. From their birth someare markedout for
subjectionand othersfor rule.”** A Greekor Romanslavewas seenasan

41 E. Laclau,Emancipation(s)1996)ch. 2.

42 L. Irigaray, Thinking the Difference (1994, tr. K. Montin); An Ethics of Sexual
Difference(1993,tr. C. Burke and G. Gill); | love to you (1996,tr. A. Martin).

43 Aristotle, Politics (1990, Loeb edn.,tr. H. Rakham)I. 1. 6.
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animalvocale aworkerin thenineteentlcenturywastreatedasa ‘cog in the
machine’or disposablanerchandisea wife until relatively recentlywasthe
husband’schattel. In all thesecases,empirical difference establishedand
justified domination.More generally,the appearancef linguistic, racial,
gender, and other differenceshas been used to uphold hierarchiesand
legitimize powerimbalances.

The questionthereforeis not why but when,how andin relationto what
attributesare ‘women (not) like men’? Most humanrights strugglesadopt
this form of timely, historical, and specific comparisonand contestation.
Their aim is to redefinethe dominantway of understandinghe relations
amongstlassesgroups,andindividualsand,to this effect, rhetoricaltactics
and discursiveargumentatiorare their main weapons.The cultural aim of
anti-slaveryand workers’ and women’s struggleswas to rearticulatethe
relationsbetweenthe free, the property ownersor men (usually the three
predicateoincidedin the samepart),andthe slavestheworkersor women.
The old hegemonicalposition claimed that the first groupsrelatedto the
secondon the basisof naturaldifferencesthatinequalitieswerethe logical
and necessanputcomeof dissimilarities. The rebelsand protesterspn the
other hand, construedthe relationshipas one of inequality, of an immoral
denial of similarities, and as illegitimate domination, the turning of
differencesinto hierarchies.

The assertionof differenceis what gives self identity, makesit a rich,
complicated'thick’ personality. The differentiated characteristic whether
gender ethnicity or sexuality,is put forward asa valid partial predicationof
universality, as one way of mediation betweenthe universal and the
particular. The distancebetweenabstracthuman nature and the concrete
characteristicof the groupjustifies their demandto differential treatment,
which respect®neaspecf theiridentity. If equivalenceandequalityresult
from political andlegalactionagainstabstracnature the claimto difference
reintroducesthe particularity of concrete nature situated, localized, and
context-dependent.

And herewe reachthe crux of the matter: once we move from group
claims to the individual struggle for recognition, to the continuous
convesation with others and socil institutions which constucts our
identity, the law will alwaysfall shortof a full recognitionof identity. It
may recognize aspectsof my sexuality, ethnicity, and family position
through the creation of somerights and protections.But the politics of
differencewill still remainweddedto the generalityof certainpositions,to
thatof beingwomanor gay ratherthanthis womanor thatgay. Thelaw can
only deal with universalitiesand generalities.A concreteidentity, on the
other hand, is constructedthrough the contingent and highly mutable
combinationof many positions,it is the outcomeof a highly specificgroup
of characteristicspnly some of which are generalizableand sharedwith
others. In relation to shared characteristics,human rights extend the
recognitionof esteemby turning the relevantgroup (womenor gays)into
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subjectsof rights. Humanrights andwrongsoperatein the gapbetweenthe
universalandthe generalizable.

But mostelementsof identity remainimmersedin personalhistory and
background with its defining moments, turns and traumas, with its
combinationof, amongstmany others,gay sexuality, supportfor Arsenal
andfor the Tories. This combinationis testedandrecognizedr not daily in
aninfinite numberof encountersvith others,aswhatis singularlymyself: a
creature of shared dignity and rights ensconced in citizenship and
symbolizedby the right to vote, but also of total idiosyncrasyand absolute
differenceexemplifiedby the uniguenessnd unrepeatablepiphanyof the
face. This is a secondcrucial space,that betweenthe generaland the
singular.Herethe universalizinglogic of thelaw alwaysfails the uniqueness
of the other.

The referenceto the face and the other, introducesus to that aspectof
identity which defiesthe dialectic of the universaland particularor of the
sameand the different. For Hegel, the honour bestowedby corporation
membership introduces the individual to the ethical state. But in
postmodernity, these asdations, memberships, and belongings have
proliferatedimmenselybut, additionally, they are unableto createidentity
on their own. The strugglefor recognitionand the politics of identity are
aboutcreatingself asa uniqueindividual. The mainelementof my identity,
thebuilding blocksof whatl considerthe ‘real me’ referto a hugevariety of
positions, beliefs, and traits which have very little relationshipwith the
shareddignity of legal rights and cannotbe capturedby the difference-
promotingextension®f humanrights. My identity is the shifting articulation
of all thesedisparateelementsor ‘subject positions’ which combine in
various ways, occasionally and transiently under the direction of one
particularelement,on othertimeswithout any particularhierarchy.Concrete
identitiesareconstructedn psychologicalsocialandpolitical contextsthey
are,in psychoanalyticaterms,the outcomeof a situateddesireof the other.
In this senseclaimsfor differentiationareinitially constructeautsideof the
equalizinglogic of the law.

Negotiatingwith othersthe potentialor real conflicts of thesepositionsis
a main part of the individual politics of identity. In following my football
teamto an away game,for example,membershipof the tribe of Arsenal
supportersbecomesthe dominant characteristic.But when my fellow
supportersstartgoadinga playerfor his race,which happensalsoto be my
raceor, if their behaviouroffendsmy ideologicalallegiancesthen my two
commitmentscomeinto conflict. In thesecasesmy loyalty to Arsenalor to
the Tories becomesstrained,if my party publicly and vociferously attacks
my sexuality.| may try to forget the conflict by either rationalizing the
behaviourof my fellows or by acceptinghat somehowmy raceor sexuality
is problematicandby internalizingself-shameln all thesecasesmy identity
is createdthroughthe recognitionof otherswho areinvolvedin anactualor
silent conversatiorwith me aboutpartsof my identity. Any relevantrights,
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createdby discrimination or hate speechlaw, will becomeimportantin

negotiatingmy responseo othersand my own self-image.But often these
conversationgail. As CharlesTaylor putsit, ‘what hascomeaboutwith the
modernageis not the needfor recognitionbut the conditionsin which the
attemptto be recognizedcan fail.’** This failure may be the result of the
withholding of recognitionby our closestandmostintimate. But the failure
is often the resultof oneinevitableand manyavoidablemisrecongitiongy
legal institutionsandrights.

DESIRE,(MIS)RECOGNITIONS,AND RIGHTS

Human rights struggles are symbolic and political: their immediate
battlegroundis the meaningof words, such as difference and equality or
similarity and freedom, but, if successful, they have ontological
consequenceghey changeradically the constitution of the legal subject
and affect peoples’ lives. Rights formalize and stabilize identities by
recognizingand enforcingonetype of reciprocalrecognition.The law uses
the technical categoryof the legal subjectand its repertory of remedies,
proceduresand rights to mediatebetweenthe abstractand indeterminate
conceptsof humannatureand right and the concretepeoplewho claim its
protection.The legal subjectmediatesbetweenabstracthumannatureand
concreteselves.The legal validation of a contestedcategoryof rights, like
women’srights, actsasthe partial recognitionof a particulartype of identity
linked to the relevantrights. Conversely a personrecognizedasthe subject
of women’srights is acknowledgedas a personof a particularidentity, the
bearerof certainattributesandthe beneficiaryof certainactivities,andasthe
carrierof thedignity of abstrachumanity.An individual is ahumanbeing,a
citizen,awoman,aworker,andsoon, to the extentthatsheis recognizedas
the legal subjectof the respectiveights,andherlegalidentity is constructed
out of her bunchof rights. But sheis alsomuch morethanthat.

The abstractconceptof humannature,which underpinnedhe classical
Declarationshasbeenreplacedn postmoderrsocietiesby the proliferating
claimsto newandspecialistrights. Desire,the motor behindthe strugglefor
recognition, has replacedhuman nature as the ground conceptand has
becomethe emptyandfloating signifier, which canbe attachedeitherto the
logic of power and the stateor to the logic of justice and opennessWe
modernsknow only whatwe canmake;thelegalisationof desiremeanghat,
aspostmodernwe cannow ‘make’ ourselveshy investingdesirewith legal
significance We areentitledto becomdegally whatwe believewe are,turn
our self-imageinto our publicly recognizeddentity. The commoncomplaint
about the excessivelegalisationof the world is precisely the inevitable

44 Taylor, op. cit., n. 23, p. 35.
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outcomeof this endlesslegalisationof desire.Desire becamethe formal
expressiorof the subject’srelationshipwith othersand the polity and was
giveninitially limited legal recognitionwhen self-developmengand fulfill-
ment becamea matter for law in the 1950s and 1960s. After that the
multiplication of right-holders,the proliferation of claims, and the endless
mutationof the objectsof right was a matterof time, of letting language,
politics, and desiredo their work. Rights have becomerecognitionsof a
mobile desire, which turnsa growing numberof aspectof my identity into
enforceabldegal claims. As Arthur Jacobsorputsit, for Hegel,the human
speciesis under ‘the erotic claim ... to fill the universewith every legal
relation imaginable’®® This drive has becomethe major force of human
rights. The greatermy bunch of rights, the fuller the recognitionof my
identity by others.But at the sametime, this type of recognitionis forced,
basednot on the reciprocity of belongingto a family, corporation,groupor
communitybut on the alienatingand coercivelogic of the law. Legal form,
whateverthe content,hasnot changedts characterso forcefully described
by Hegel.“To describeanindividual asa ‘legal person’is an expressiorof
contempt’, he declares'® This inevitable misrecognitionfollows the legal
personof humanrights.

But human rights do not just confirm or enforce certain universal
personalitytraits. Their continuousextensiorto new groupsandnovel areas
of activity indicatestheir deeplyagonisticcharacterTheir recognitiongoes
to the heartof existenceaddressethe fundamentalother-appreciatiorand
self-esteenof the individual beyondrespectandtoucheshe foundationsof
identity. We are doomed or blessedto strive endlessly for concrete
recognitionof our uniqueidentity. But the avoidablemisrecognitionsthe
myriad instancesof mismatchbetweenthe self-imageof an individual or
groupandthe identity the law andrights allow themto project,makelaw a
necessarputinadequatenddefectivepartnerin the strugglefor identity. A
completeidentity cannotbe basedon the universalcharacteristicef law but
on the continuous struggle for the other’'s unique desire and concrete
recognition.Thisis whereHonneth'sclaim thathumanrights canbestowfull
mutualrecognitionandpacify socialconflict fail. Humanrights, like desire,
area battlefieldwith ethicaldimensionsSocialconflict maybe occasionally
destructiveof the socialbond,but it is alsoone stepin the developmenbf
political and ethical forms of community. But the desire for the other,
remainsa stepaheadof law. It keepsseekinggreaterformal recognitionbut,
as soon as the claim for legal form has been granted,its achievement
undermines the desire for the other. This intricate but paradoxical
intertwining of identity, desire, and human rights is Hegel's lessonfor
postmoderrurisprudence.

45 A. Jacobson'Hegel's Legal Plenum’in Cornell et al., op. cit., n. 24, p. 114.
46 Hegel,op. cit., n. 8, p. 480.
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